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Abstract: Considering the increase of subjects related to criminal justice in an international level, some 

rules and regulations were issued by the legislator. Fair trial and its related topics are accepted by most 

developed legal systems in the world. The right to defense for the accused is one of the important 

principles of a fair trial. This right provides the accused with enough time to be defended against the 

court ruling. Furthermore, the right to defense brings some remedies for the accused. Among these 

remedies is the right of access to the information of the judicial record. In another word, through this 

right, both parties of the criminal dispute can be informed about the information and the evidences 

existed in the judgment roll in order to defend against the court ruling. The aim of this research is a 

comparative study of this principle in both Iran and France criminal penal code. Through this study, it 

has become clear that the accused, the defending attorney and the grievant have the right of access to 

the information of the judgment roll.  
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Introduction 

Crimes make the conflict between the perpetrator and the society. It is better that any types of 

crime be prevented in human society. To do this, the criminal’s behavior should be corrected 

through certain policy, unless the perpetrator should be punished. In order to implement criminal 

justice, the perpetrators should be behaved according to substantive law as well as procedural 

law. In order to secure individuals’ rights, their legal comfort and provide them with juridical 

security (legal security), the substantive law should be observed in accompany with procedural 
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law. Thus legal errors will be minimized. When introducing a procedural law, the legislator 

considered two main objects i.e. providing public order and observing the benefits and the rights 

of the accused. These rules should be made in a way that no innocent is punished and no criminal 

can escape from justice. In this regard, for a better legal proceeding and in order to secure the 

rights of the accused as well as to provide individuals with liberty and welfare, every day new 

theories emerge in this important branch of law. So the justice system can provide public order 

and the benefits of the society as well as prevent the innocents from being pursued or punished.  

The justice system of each country has to provide legal security and justice for the citizens and 

facilitates the possibility of observing individuals’, especially accused’s rights and liberty. 

Observing legal and justice security in each country will result in economic, cultural and political 

development. The judiciary of each country is responsible for individuals’ right to pleading for 

justice and support the right to defense of the accused. Plead for justice means that in a case that 

the rights of citizens are spoiled, the government should provide citizens with remedies so that 

they can get their rights in an impartial open court. Support the right to defense of the accused 

means that if holding enough evidence, a person is accused of a crime, in the presence of his 

defending attorney, the accused can defend his rights and if his crime is not proved, he will be 

exculpated.  

This article studies the right of access to information of judgment roll as a criminal justice 

system. In this study, first, some issues on criminal justice and the principle of equality of arms 

are presented then these two subjects are evaluated in Iran and France legal systems.  

General points 

Criminal Procedure Act is a branch of interior public law and is considered as peremptory norms 

and procedural law which are related to the public order. This branch of criminal law is related to 

the way of legal proceeding from the beginning to the appeal to the supreme court.  Criminal law 

discusses about crimes and the behavior of the society towards it while Criminal Procedure Act 

talks about the way of behaving towards crimes (Khaleqi, 2009: 11-12). The way of detecting 

crimes, prosecution of the accused, writ, enforcement of criminal orders and so on are the issues 
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of Criminal Procedure Act. In general, Criminal Procedure Act has two aims: first, re-

establishment of order injured by committing the crime through organizing criminal justice 

institutions and second, securing basic rights and freedom of individuals through controlling the 

reaction of the society towards criminal acts. These two goals have the same importance and 

making a balance between them and making law in order to achieve both of them is executed 

through the rules of Criminal Procedure Act. So ignoring the right of defense for accused with 

the justification of providing security and public order is not acceptable (Khaleqi, 2009: 13). 

Some lawyers believe that the aim of instituting Criminal Procedure Act is to separate charges 

from unfair pursuit, preventing from legal errors and finally providing security for citizens 

(Ashouri, 2009: 12).  

Considering the above-mentioned facts, now it can be said that during recent years, the 

emergence of citizenship rights movements and their effect on procedural law caused that a new 

vision which is called the right of accused, be considered by the lawyers. The necessity of 

observing the citizenship rights and the rights of victims and grievant as well as the extent of 

strong and valuable principles of this new thought, made the legislative systems approve the 

scheme of supporting the rights and freedom of the accused and observing the rights of the 

grievant in a short period of time and inspiring from the religious values which rule the country, 

the legislative system added this scheme to the new law and instituted regulations for executing 

it. The necessity of this act and its effect on fulfilling social justice is clear, but what is important 

is verifying and prioritizing the needs of the society as well as offering solutions and adopting 

applied policies in legal systems in order to execute those solutions.  

Rights of accused in criminal law 

Criminal procedure and the procedures of a judicial record proceeding as well as the rights of the 

respondent in legal claims are some examples of these similarities. The rights such as the current 

presumption of innocence until the issue of irreversible pronunciation, the fairness of procedures, 

the impartiality of the judges and guardians, the right to silence of the accused or the respondent, 

the right of choosing an attorney, allocating enough time to the accused or respondent to defend 
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are examples of the common rights of the accused and the respondent in criminal and legal 

procedures. In legal and criminal procedures, one of the most important rights of the accused or 

the respondent is the right to have access to the information of the criminal or legal 

substantiating evidence which were brought against him. This right has been accepted by the 

oldest criminal acts of the world. At those criminal procedures, at least at the hearing conference 

the accused could have access to charges and substantiating evidence and this evidence was 

freely discussed (Ashouri, 2005: 28).  

These issues are among the most well-known rights of the accused or the respondent. 

Muhammad Ja’far Langroudi believes that one meaning of “the rights” is the authorities that are 

given to the individual by law. He says that in this meaning, “right” is assured to be executed. He 

called this type of right as “fulfilled right”, “instituted right” and “substantiating right” 

(Langroudi, Ja’far.1993: 216).  

According to article 194 of Iran Civil Procedure Code which was approved in 2002, an 

“evidence” is a document that the parties of a suit refer to it in order to prove the crime of 

defending the accused. This legal definition can be used in favor of the grievant to rely on and 

prove the claim. It is also used in favor of the accused or the respondent to defend against the 

attributed charge or the lodged claim. In another word, the grievant or the respondent should put 

in the lodged complain or claim to the competent legal authority through mentioning the 

substantiating evidence and relying on the put-in evidence, tries to defend against the attributed 

charge or the lodged claim prevent from the loss of the presumption of innocence. To observe 

the principle of the equality of arms, the put-in evidence should be introduced to the accused of 

the respondent. When they are informed about this evidence, then they can defend themselves in 

the presence of the judicial authority. So putting-in crime evidence is quite necessary as relying 

on them, the accused can support his act. The witnesses should also be introduced to the accused 

so he can refuse or adjust them. The unknown witness cannot be refused or adjusted, it this case 

the accused cannot support his act (Akhoundi, 2008: 97).   
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The equality of arms 

Legal evidence is valid when they are put-in at the presence of the opposite party. Furthermore, 

this party should have equal opportunities to respond the charges (Guinchard,2003: 692). In fact, 

the concept of equality of arms means that each side of the dispute should be able to put-in its 

claim in a way that he would not be laid in conditions worse than the other side. According to the 

prosecutors of European Commission of Human Rights, this principle confirms the relation 

between the need for justice and the hate resulted from in-justice in a judicial procedure (Sudre, 

1999: 256).  

These days, the principle of equality of arms which is one of the fundamentals of a fair trial has 

an outstanding position in the laws of different countries such as France. In fact, in different 

countries this principle was accepted due to the acceptance of “Fair Trial International Scheme”.  

This International scheme which is being formed based on international documents, especially 

the International Covenant on Civil and Political Rights and European Commission of Human 

Rights, aims to adversarialize the trial, especially during the initial inquiry. Furthermore “Fair 

Trial International” provides both sides of the dispute with remedies so it was formed based on a 

tendency towards a charging system. In an international level, the regulations related to 

International Criminal Court (1998) and a series of European legal regulations
3
 with a tendency 

towards charge system were approved based on this scheme (Guinchard, 1999L 91-130).  

Right of the accused to interpretation and translation 

Being informed about the subjects and the reasons for the charge is one of the most important 

assurances of criminal procedure which is called the right to defense for the accused. Nearly all 

documents of Human Rights, both international and local, confirm this right. In another word, 

the accused should be informed about the evidence which was brought against him when he was 

impleaded, arrested and finally denounced (Aliakbari, Karami, Ganjvari, 2013: 1585).  
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In Criminal Penal Code of the Islamic Republic of Iran, Criminal Procedure Act which was 

approved in1999 and the new version of Criminal Procedure Act which was approved in 2013, 

the right to interpretation and translation is one of the basic rights of the accused. This right made 

the police force liable to interpret or translate the charge to the accused, when he is arrested or 

before he is under surveillance, In this case, before arresting the accused, he would know why he 

was under surveillance. Furthermore if before the accused is under surveillance, r the charge is 

interpreted or translated to the accused, he may put-in evidence which shows his innocence. 

Hence, there would be no need to put him under surveillance or pursue him (Zera’at, Hajizade 

and Motevalli Ja’farabadi, 2009: 57).  

Interpretation and translating the charge means that the accused will be aware of the subject of 

the crime or the crimes attributed to him as well as being informed about all the evidence which 

brought against him. In this case, he can consciously defend his act. The accused is not supposed 

to be liable for an unknown crime or unclear reasons and defend his act off-hand (Akhoundi, 

2005: 118).  

Interpreting and translating crimes is the beginning point of the criminal procedure and the 

accused’s defense. It is a basic right of the accused. By this right, an accused can defend against 

the lodged crimes or the crimes attributed to him. If the accused is informed about the crime 

attributed to him but he does not accept it, he can deny it. The way of defending depends on the 

amount of information that the accused has about the attributed crime and the reasons of the put-

in charge (Varvaie, Bahrampour and Parakouhi, 2014: 58).  

In fact, by interpreting and translating the charge, it is assumed that the respondent is informed 

about the subject of the charge which is against him and this information provided him with 

opportunities to answer the questions of the judicial authority and defend against the attributed 

crime. So being informed about the attributed crime is not limited to the subject and the reasons 

of the charge. Observing the accused’s right of defense requires that during the judicial 

procedure, the accused be informed about the subject and the reasons for the charge. 
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Developing the right to defense for the accused 

In Criminal procedure Act of the Islamic Republic of Iran like the Criminal Act of many other 

countries, criminal defense rights are defined as a series of privileges due to which the accused 

has the right to defend himself during the judicial procedure (Cornu, 2008, 149).   

According to this definition, the defending right of the accused and the right of hiring a lawyer 

are among the most outstanding defending rights of the accused
5
. These rights are included in 

other defending rights such as the right to interfere the process of inquiry and the process of 

studying the criminal record.  

In Criminal Justice System of the Islamic Republic of Iran, the initial inquiry is conducted by 

inspection so it did not predict any defending right for the accused. For instance, the right of the 

lawyer to use the record of initial inquiry is not predicted in this procedure. There is no legal 

obligation for the examining magistrate to accept the lawyer’s request to conduct a certain 

inquiry which helps the exposure of the crime. The Criminal Procedure Act of Islamic Republic 

of Iran which was approved in 2013  developed the adversarial aspects of initial inquiry but these 

aspects are observed just when the accused and his defender request for having an access to the 

criminal record. The new version of Criminal Procedure Act did not consider any rights due 

which any action or inquiry that can help the exposure of the crime as one of defense right of the 

accused or the grievant (Saghian, 2014: 123).  

The right of having access to a criminal record in Iran 

The right of the accused to have an access to a criminal record through his defender is the most 

important aspect of a fair trial. This right which leads to the adversarial of the initial inquiry 

provides the accused and his defender with the possibility of defending. The history of criminal 

policy of Iran shows that although article 67 of Criminal Procedure Act which was approved in 

1911, had considered the grievant by allocating him the right of being present at the process of 

the initial inquiry and having access to the copies of the pages of the record, it had deprived the 

accused from the privilege of having access to the criminal record. In fact, although that article 
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did not say anything about the grievant’s right of having access to the judicial record, the judicial 

procedure interpreted these regulations in favor of the grievant, so he had the right of having 

access to the judicial record
6
.  

After Islamic Revolution of Iran, on one hand, the term “incompatible to the secrecy of the 

inquiry” added to article 73 of Criminal Procedure Act and on the other hand the term “right of 

being present at inquiry session” was omitted. Thus the grievant’s free will to have access to the 

papers of the record was limited. Some lawyers believe that (Ashouri, 2004: 95) these changes 

were not applied to observe the equality between the parties of the claim but with these changes, 

the initial inquiries will be more secret. On the contrary, according to the most of the members of 

the Judiciary Commission of representatives of education and inquiry, limiting the free will of 

the grievant leads to observing the principle of equality between the parties of the claim.  Thus 

the grievant has the right to have access to the judicial records but the right of accused is not 

equal to it.  

To observe the equality of the parties of the claim, the Criminal Procedure Act approved in 2013, 

for the first time allowed the accused and his defender study the judicial record before any 

inquiry. According to article 191 of this law, “if the examining magistrate verifies that the study 

or the access to all or a part of papers, documents or evidence of the judiciary record is 

incompatible with the necessity of the exposure of the truth, or the subject of the crime is against 

internal and external security of the country, through mentioning the reason, the examining 

magistrate issues the order of having no access to those documents. This order which is 

performed in the accused or his defender’s presence will be served to them and they can protest 

against it in three days at the competent court. The court has to deal with the protest at an 

extraordinary session and make a decision” (Saghian, 2014: 124). 

Thus the accused can study the judicial record or have access to it, if it is not incompatible with 

the necessity of the exposure of the truth or if the subject of the crime is not against the internal 

or external security of the country. The defender can be prevented from studying the judicial 

record if the examining magistrate mentions the reason and issues the order that prevents him 



 
Vahid Manoochehri et al, International Journal of Humanities and Social Sciences - IJHS, 

Vol.2 Issue.4, Oct-Dec 2017, pg. 1-13 
ISSN (Online): 2519-5671 

Impact Factor: 0.44 

© 2017, IJHS All Rights Reserved, www.ijhs.net.in                                                                     9 

from having access to the pages of the judicial record. After the accused or his defender protest 

at the competent court, this order will be confirmed (Saghian, 2014: 125).  

In article 100 of the Criminal Procedure Act which was approved in 2013, this right was 

determined for the grievant. According to that article, the grievant can introduce his witnesses, 

show his evidences during inquiry process, be present at inquiry sessions, study the process 

verbal of the initial inquiry or other papers of the judicial record which are not compatible with 

the necessity of the exposure of the truth or make a copy of them at his own expense. 

The legislator determined some limitations for the accused’s right of having access to the 

criminal record. These prohibitions are the classified documents and the evidence that include 

the information related to the inquiry on the crimes which are incompatible with public chastity 

or are against internal and external security.  

In the notice of the same article it was mentioned that “if the examining magistrate considers the 

studying or having access to all or a part of papers or documents of the judicial record 

incompatible with the necessity of the exposure of the truth, or the subject of the crime is among 

those which are against the internal or external security of the country, he can issue the order of 

preventing from having access to that information, while he expresses his reason”.  

The right of studying the information of the judicial record in France 

According to paragraph 3 of article 113 of French Criminal Procedure Act, after the first meeting 

between the accused and the examining magistrate or after the first time that the examining 

magistrate heard the private relator’s claim, at any time except holidays the defender and the 

parties can have access to the information of the judicial record. Furthermore, paragraph 4 of the 

mentioned rule says that the right of providing a copy of some papers of the judicial record can 

be given to the client by the defender. The defender should provide a list of the papers of the 

judicial record which the client wants to have a copy of them and inform the examining 

magistrate about it. The examining magistrate has to respond this request in 5 days. If the request 

is not responded at the determined time, it means that the examining magistrate implicitly 
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allowed the client to have a copy of some papers of the judicial record. Instead, if the examining 

magistrate disagreed that request, he should issue a documentary and justified order. The accused 

or his defender can protest against this order in two days at inquiry chamber. The president of the 

chamber has to verify the protest (paragraph 8). Just the client can use these papers and he is 

forbidden to give them to the others. Transferring these papers to others brings financial 

punishment for the examining magistrate, thus he should pay 3750 euros (Saghian, 2014: 125).  

Undoubtedly, these regulations are predicted to fulfill the goals of the Criminal Procedure Act, 

make a balance between the necessity of the exposure of the truth (criminal interest) and the right 

of having a defender (social interest). Furthermore, according to French regulations, the 

defenders of both parties do not face the limitations of having access to the information of the 

judicial record, but all time they can have access to the information. The defender can have 

access to all the content of the judicial record i.e. all papers. So the defenders cannot be 

prevented from having access to study some papers of the judicial record.  According to the 

award of French high court of cassation, if from the date of studying the record till the date of 

interrogation new evidence is added to the record, the examining magistrate cannot rely on them 

without informing the beneficiary or his defender or without their satisfaction. From the view 

point of the judicial procedure, if this task is not done, the initial inquiry will be invalid (Saghian, 

2014: 125). 

In French Criminal Procedure Act, there are different articles about the right of the accused or 

his defender to have access to the information of the judicial record. For instance, chapter 4 of 

this Act is on the initial procedure at the sessions of the assize court. Article 278 of this chapter 

says that the defender can have access to the information of the record where he meets his client. 

Article 279 of that chapter says that the accused and the parties of the private claim can have a 

free copy of the process verbal which is included in the subject of the crime, the written 

testimony of the witnesses and the reports of the experts. Article 280 of this Act says that the 

accused and the parties of the private claim or their defenders can have a copy of the documents 

of the legal procedure at their own expense.  
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According to article 281 of the mentioned law, office of the public prosecutor and the private 

grievant serve the accused with the list of witnesses and the jury at least 24 hours before holding 

the negotiations. Furthermore, according to article 284 of that law, the accused is served with the 

process verbal and the documents collected during the extraordinary inquiry by the manager of 

the office.  

Article 600 of chapter 3 of that law (Jean Borikan, 2012: 179) which is about the examples of the 

reversal of the awards, says that under any condition, no one can reverse or neglect the laws that 

secure the right to defense for the accused. When the crime is verified at the assize court, the 

accused or his defender can have a copy of the documents at his own expense. Furthermore, a 

free copy of some pages of the judicial record, such as the process verbal of the exposure of the 

crime, the written claims of the witnesses and the recommendation of the expert should be given 

to the accused or his defender (Jean Borikan, 2012: 179). In verifying a private claim and after it 

was put in and during inquiring the accused, he and his defender can be informed about the 

subject of the crime and its reasons (Jean Borikan, 2012: 179).  

Conclusion 

So far, establishing criminal justice has been one of the most important wishes of human beings. 

The implementation of criminal justice depends on holding fair trials which brings the right of 

defense for the parties of a claim. One of the components of a fair justice is the right of defense 

for the accused (Ashouri, 1972: 121). This right is included provides the accused with a series of 

privileges and facilities so that he can reach his rights and benefits. Criminal justice includes 

different types of trials and the formalities of verifying those trials at the court. A fair trial is the 

individuals’ basic right that secures the correctness, performance and health of a judicial system 

(Kalantarian, 2001: 35).  

The right of defense for the accused was created and developed to fulfill fair trial. In a criminal 

procedure, each party should have some rights in order to best defend against the claims. One of 

these rights is the right to have a defender, the presumption of innocence, not being tortured and 
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the right of having access to the information of a judicial record. Considering the criminal rights 

of the accused, some discussions gradually emerged that could facilitate the establishment of a 

fair trial.  

The aim of Criminal procedure Act is securing the society’s right of defense against any type of 

crime as well as observing the rights of the grievant and the accused during a criminal procedure. 

Some countries developed the principle of equality of arms between both parties of a claim and 

through predicting some articles, facilitated the fulfillment of that principle. One part of this 

developed principle is related to the right of having access to the information of the judicial 

record. Fortunately, this principle was confirmed in Iran through approving the Criminal 

Procedure Act so the accused has the right of having access to the information of the record. 

French Criminal Procedure Act has also confirmed this right and there are some examples of 

observing this right in French law.  
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